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Legislative Fiscal Bureau
Ose East Main, Suite 301 « Madison, Wi 33703 - (608) 266-3847 » Fax: {608) 267-6873

May 17,2905 B }oiiﬁt Cgﬁmmiftée on Finance - Paper #450

Ix':jur.ed' _P;éiieﬁts an.d -Fa-miiies Co'mpen-sation Fund
~(Insurance and Health and Family Services)

-~ [LFB 2005-07 Budget Summary: Page 311,#2]

CURRENT LAW
- . The injuréé._p.éti.ent's énd families compensation. fund (IPFCF), created in 1975 as the
patients compensation’ fund, provides’ excess. medical ‘malpractice coverage for health care

providers. Under current law, health care ‘pmviders must obtain primary medical malpractice
insurance from private insurance companies in the amount of $1 million per occurrence and $3

. million per policy year in the aggregate. The IPFCF provides compensation for claimants whose

- economic damages - exceed: the negligent health care ‘provider's liability insurance. IPFCF
coverage for economic damages is unlimited. Participation in the IPFCF is mandatory, unless
the provider qualifies for an exemption. Exemptions include: (s) providers who do not practice
in Wisconsin for more than 240 hours in a fiscal year; (b) providers employed by the state, a
county, or.a mu_@ipip_aﬁty ‘who_do not ‘expect to practice outside of that employment for more
than 240 hours during a fiscal year; {c) providers whose principal place of practice is not in
Wisconsin (50. percent of the income from the practice is derived from outside Wisconsin, or
more than 50 percent of patients will ‘be attended _{o'cu_iside__'WiSc_:én's'iri during the year); (d)
federal employees covered under the Federal Tort Claims Act who do not expect to practice
outside that employment for more than 240 hours during a fiscal year; (e) retired providers; ()
providers who have never practiced in Wisconsin to date: and {g) corporations and partnerships
that cease providing medical services in Wisconsin,

The IPFCF provides coverage on an occurrence basis. Payment-of the premium for a
given year of practice entitles the provider to coverage for claims filed for any acts of
malpractice that occur during that year, including claims that are filed subsequent to the IPFCF
coverage cancellation date. If a claim is based on an occurrence during a covered vear, the
IPFCF is responsible for coverage, regardless of when the claim is filed. Under current law,
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claims are paid in the order received within 90 days, unless appealed, and if there ..:'«ife:'iﬁsﬁf_ﬁ_;':'ient
funds, the claims are immediately payable in the following year in the order in which they were
received.

The IPFCF is funded through annual assessments paid by providers and - through
investment income, There are four fund classes based on provider speclalty as identified by
applicable ‘insurance services office {iSO} codes. Physicians whose loss exposure is similar are
grouped together in one of the four classes. Class | includes spemaltles with the lowest risk and
therefore these providers pay the lowest rate, Class 4 represents the highest risk and therefore
these providers pay the highest rate.: The primary factors influencing annual assessments include
an actuarial assessment of -expected loss -exposure based. on prior-years' experience and the
overall financial position of the fund. Annually, an actuanal consultant analyzes the IPFCF loss
experience and financial position and submits. assessment fee rewmmendatmns to the IPFCF's
actuarial and underwriting committee. 'I‘he committee reviews ‘the recemmenda‘ixons and, in
turn, recommends assessment fee levels to-the IPFCF Board of Governors. “The Board of
Governors then submits a fund fee administrative rule to the Legisfature for approval

Under current law, the Wisconsin State Investment Board invests moneys held in the
fund in investments with maturities and liquidity that are appropriate for the needs of the fund as
reported by the IPFCF Board of Governors. Based on data through September 30, 2004, the
-JPFCF actuary has estimated JPFCF's balance sheet as of the end of fiscal year 2003-04 to show
total investment assets‘of $741, 283 000 totai kablhtles Of $67G '?73 GQG and the fund equity nf
$?£} 516,000,

“Transfer 3169 703 400 in 2005 06 and $9, 714 000 in 2{){}6‘0‘7 from the IPFC? to a new
segregated fund the hea}th care quahty improvement fund (HCQIF)

Pzn pase of f!ze In;w ed’ Panenrs. and F’mznfzes Campensatwn £ zmd Expand Ehe purposes
of’ the IPFCF to include: (a) ensurmg the avaﬂabahty of health care pmwders in'the state; (b)
enabling the depioym&nt of health care mformat}on systems technoiﬂgy for health care quality,
safety and efficiency, as referenced in the sections of the bxll that would authcnze the new
Health Care Quality and’ Patient Safety Board to make grants and loans; and {c) ihe depiayment
of health care mfcrmatxon systems tcchnoiogy for heaith care quaizty, safety and efﬁczency by
the Board. '

BISCUSSION Pi)iNTS

1. This item would ﬁmd a portion of the state's 20(}5«05 medical assistance (MA)
benefits, MA supplemental payments to hospitals, and health care quality grants and loans in 2005-
06 and 2006-07 by using assets that have accumulated in the IPFCF. This funding from the IPFCF
to support MA benefits and supplemental payments to hospitals would be provided on a one-time
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basis, and consequently would not be part of the MA base for the 2007-09 biennium.
Patients Compensation Funds

2. At least eight states other than Wisconsin have patients compensation funds - South

‘Carolina, Indiana, Kansas, Louisiana, Nebraska, New Mexico, Perinsylvatia, and Flon{ia Other

statesin the process of est&bhshsng a fund include: Ohio, Towa, Washmgton Wyommg, Mentana
Colorado, and Nevada. Each state that has a patients campensatmr; fund operates the fund with
different requirements. Participation in at least three of the stites - Kansas, Pennsylvania, and
Wisconsin -- is mandatory. Coverage in at least two of the states, South Carolina and Wisconsin, is
unlimited. Primary insurance coverage that is required for providers varies from state to state.
Wisconsin has the highest primary Insurance coverage requirement of $1 million per incident and
$3 million per policy year. Wisconsin's fund is umque in that it is the only fund to combine

mandatory participation with iznhm;ted econom;c ioss coverage

3. When Wisconsin's patients compensation fund was established in 1975, it operated
on a cash basis for the first five years. That is, providers were assessed based on actual payout
amounts for claims in a given year. During the 1980s, the fund switched from cash accounting to
accrual accounting to improve the integrity of the fund. Under the accrual method, providers are
assessed based on estimates of what all claims would total over time for incidents that occurred in
any given year, rather than on what the payout amount was for that year, Accrual accounting
atfempts to ensure that the fund has sufficient assets to pay any outstanding liabilities, including
claims incurred but not reported, if the fund were discontinued. The estimates of what claims would
total over time are actuarially determined. Wisconsin requires insurers to be financially solvent
such that their assets are sufficient to cover any outstanding liabilities.  Therefore if an insurer
stopped domg busmess} all outstandmg claims wouié be p&ld C)CI seeks to admmzster the IPFCF
in a similarmanner.” :

4. Buring the 1990s, the fund's Board of Governors began to increase reserves to cover
any outstanding claims if the fund were eliminated. The amount of the reserves, the assessments
and investment income, total the IPFCF's total assets. Any {mtstandmg claims since the mceptzon of
the fund, including claims incurred but not repertéd compose the fund's. ‘outstanding liabitities. . The
difference between the total assets and the total outstanding liabilities is the fund equity. The IPFCF
uses estimated fature investment income earnings to discount its total outstanding Habilities.

5 To determine provider assessments for the IPFCF, actuaries attempt to predict how
many claims will occurin a given year and how much those claims w:ll cost. By the actuaries’ own
statements, the process is highly uncertain in an area such as medical maipractlce with extended
reporting and settlement patterns, and given that the IPFCF provides unlimited excess lability
protection over primary insurance. The actuaries indicate that their estimates have been tracking the
indusiry nationally as a whole. However, some have expressed concern that the estimates may be
too conservative for Wisconsin.

8, The 13-member IPFCF Board uses the actuarial information o set annual
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assessment rates for providers, which are then established by rule. Attachment 1 shows annual
provider assessments for each provider classification from fiscal years 2000-01 through 2004-05.
The Board has usually set rates that differ from the actuaries' recommendations. The Board
attributes the difference to the fact that Wisconsin's medical malpractice environment 18 much more
stable £ than the rest ef the nation and to the fact that, because assessments are mandatory, the IPFCF
has a_ captured pool" to. reqmre additional assessments to make up for any underestimation in
assessmenis from a “previous year. Table 1 compares the actuaries’ recommended percentage
changes to assessments with the percentage changes approved by the Board in each year from 1994-
95 through 2005-06. -

TABLE 1

" Annual Percentage Changes fo Assessment Fees
Policy Years 1994-95 through 2002-03

Policy Year ' Actuary Recommendation Board Approved
. .1994.95 . i0.8% - T1%
. 1585-96 : 4% -11.2
i996»9?_ 17.3 10.0 .
1997-98 N -17.7
199899 S By ' 0.0
19990 : o S oL 70
200001 - : 3.7 : -25.0
L 200102 . -286102R2 -20.0
C200203 0 NAS _ S50
Choorod AT 50
2004-05 N.A' 200

2005-06 NAT 2300

Begmmng in ’300’7 03, mt?wr than recommendmg a spectf ic r&cammendanon for assessment leveis the actuary began
“offering gmdance on a range of assessment levels based on an estimate of the "break even™ peint for the fund. The break
““even point is the point at which assessments collected equal all expected clmm payments for claims occurring in that
particalar year, regardless of when'the cIa;m is reported-or paid.

7. Table 2 lists the number of providers assessed for each of fiscal years 2000-01
through 2004-05 and the assessment revenue for each of those years.
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TABLE 2

Number of Providers‘Assg's_sed and Assessment Revenue
Policy Years 20600-01 through 2004-05

Policy Year No. of Providers Assessed Assessment Totad
2000-01 11,236 $47,879,300

200102 Co. 11,253 36,795,100

2002-03 - 14,352 29,463,700

2003-04 ' i 902 32,900,629

2004-03 12,093 26,317,000

fEstimattzd." C

R, H;stoncally, acmal axpend;tures have been’ Iower than pm;ected expenditures.

However, because it is difﬁcuit to predict when ciatms for -any specific incident will be paid,
expenditures could greatly increase in the future if losses incurred in previous years are finally paid.
Through March, 2003, the IPFCF had paid claims totaling approxzmately $586.3 million, since its
mcept;on and 32 claims were ouistandmg

9. . . IPFCF reserv_es are used to pay claims for incidents that occurred in prior vears. For
example, a claim may be submitted to the IPFCF for payment several vears after the incident
occurred. Assessments collected from the year of the incident would have been set-aside in reserves
to pay for any claims resulting from that’ year. Some claims could take 1 up to 20 years after the
incident date “before they are paid. - Although the statute of limitations for filing a medical
""_'ma{pracime clatm is, ‘in"most cases, three ‘years from the mcrdent date” or. one ‘year from the
discovery date, there is no limit on how long the iztlgation Process will take. Attachment 2 shows
for each fiscal year fiom 1975-76 through 2003-04 assessments collected during that year, claims
paid out through September 30 of that year, paid indemnity for incidents that occurred in that year,
the number of claims paid for mmdents that occurred in that year, and the number of outstanding
claims associated with each year. For example, in policy year:1990-91, the fund collected
$43;800,000 in assessments and paid claims totaling $41,631,000. However, since 1990-91; the
fund has paid a total of $29,455,000 in claims for incidents that occurred during 1990-91. The fund
has paid 20 claims since 1990-91 for incidents that occurred during 1990-91, and there remain two
claims outsiandmg :

-~ 1. In addition fo pramwms the IPFCF invests its reserves, which earn interest.
According to a Wisconsin Investment Board annual report, as of June 30, 2004, the fund had total
investment assets of $740.7 million. Investment income has accounted for 33 percent of the total
IPFCF revenue since 1975. Investment income reduces the provider assessments that fund current
and future claim payments. The investments are long-term. These funds are not cash on hand and
would have to be liquidated to receive a cash amount. The fund may realize a loss or gain as a
result of liquidating assets and the remaining balance would earn less in the future. Table 3 shows
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assessments collected, total asse.:ts' fotai 'i'iébi'iiﬁ.és” .an's:i the fund equity for fiscal years 1994-95
through 2002-03 as listed:in Legislative. Audit -Bureau reports... Total liability and fund equity
estimates for 2003-04 have been revised by the IPFCF. af;mary based on data through September 30,
2004.

IPFCF Baiances
Fiscal Years 1994*95 ihfﬂagh 20934)4

Fiscal Year Assessmems Total Assels Totai Liabilities - Fungd Equity
199495 $55 5{}5 7(}9 SBE{J 015, 3{30 o S36’7 738 100 -$57,722,800
199586 51,048,900 336,223,000 378018500 41,795,500
E199697 0 1 58,259.200 0 AT6,830,70077 1 420,924.900 1 44,094,200
199798 - 49.8BAR00- . . T462,227,500: 484304300 -22,166,700
1998-99. . .. . 50,621,700 . . -301,134200 492,554,400 . 8,579,800
199900 .. 47879300, . 542613000 . .515383300 27,229,700
20600-01 36,795,100° 576,705,100 . 548,260,500 28,448,700
2001-02 29,556,000 588,823,400 582219300 6,604,100
2002.03 29,463,700 667,448,500 659,513,500 . 7,935,000

©2003-04 31,603,000 741,283,000 670,773,600 - 70,510,000

: ! Reest:mated 'Eny the !P}:CF acmary bascd cmdata throagh 9/3(3/04 '

SR :11:' As shown in. Tabie 3 DCI estimates that based on: data through Septembf:r 30
'20(}4 IPFCF’S ‘fund equzty was approx;mateiy S?D 5 mtihon '

Legal Issues i

T _-12.' In 2@03 Wzsconsm Act: 111 subsequent to the 2003 05 budgei dehberahens the
Ix:g}siamre {2) tenamed the panents compensation: fund. the- mjured patlents and families
~-compensation fund; (b} specified that the IPFCF is f:siabhshed to curb the rising costs of health'care
‘by financing part of the liability ineurred by health care pmv;ders as a‘result of medical malpractice
claims and to ensure that proper claims are satisfied; (¢} specified that the fund, including any net
worth of the fund, is held in irrevocable trust for the sole benefit of health care providers
participating in the fund arid proper claimants; and (d) spec:ﬁed that maneys in the fund may not be
useé for any other purposa of' the state

13, Inan: Apni 20(35 memarandum thfa _'-Wasconsm Legts{atwe Councﬂ addressed
potential legal issues related tothe Governor's proposal to transfer $179.4 million from the IPFCF to
the HCQIF created in the bill. In addition to addressing the AB 100 proposal affecting the IPFCF,
the attached Legislative Council memorandum- provides information on a somewhat similar
proposal contained in the Govemor's 2003-05 biennial budget bill and 2003 Act 111. The
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memorandum summarizes possible legal arguments that could be raised with respect to the
* Governor's proposal to create additional purposes for the firid and reallocate. moneys from the fund
for the new purposes. The legal issues include whether the proposed IPFCF transfer represents an
unconstitutional taking of property without due process of law, and whether the transfer represents
an unconstitutional impairment of contract. While it articulates arguments both for and against the

legality of the transfer, the memorandum states that the "taking” claim "is somewhat strengthened”
by the fact that AB 100 does not include a sum sufficient appropriation to ensure payment of claims
the IPFCF is unable to pay because of insufficient funds. Further, with respect to the impact of Act
111 on a claim of impairment of contract, the memorandum states, " ... it could be questioned
whether reserves that were established under current law, especially those that have accrued since
the law was changed under 2003 Act 111, may be bound by the new purposes proposed in
_Assemb;y}gg_ﬁ 100 : o - o

- 14 The IPFCF Board of Govemors indicates that it has a fiduciary responsibility to

protect the integrity of the fund and has passed a resolution that indicates that as trustee, the Board
Opposes any attempt to withdraw funds from the IPFCF that goes beyond the criginal intent that the
fund be held in trust solely for liability claims. In addition, the Board has directed legal counsel for

the fund 1o review the issue.

- Medicat Malpractice Issues

15" According to varions publications such as Health Affairs and the Health Policy
Monitor published by the Council of State Governments, the country is in the midst.of a medical
malpractice crisis, the third such crisis following the malpractice crises of the 1970s and 1980s.
. Nationally, over the last several years, malpractice insurance premiums have increased by between
15 and 30 percent, although rate increases in some’ individual states were much higher. - Analysts
have attributed the increases to a combination of factors, including the withdrawal of some major
malpractice insurers from the market, slow economic growth affecting insurers' investment income,
and the severity of malpractice claims. =~ e

- 16, “According to ‘a July, 2004; study commissioned by the National Association of
Insurance Commissioners (NAIC), the extent of a‘medical liability insurance crisis varies among the
states. Twenty-eight jurisdictions out of 51 surveyed in the NAIC study reported loss ratios in 2002
above 100 percent (that is, for each premium dollar received, more than one dotlar is expected to be
paid); yet, there were seven jurisdictions with loss ratios below 70 percent, which would be
considered relatively favorable. Wisconsin reported the lowest ratio, 61.71 percent, of zii reporting
jurisdictions. Additionally, medical Hability rates are, on average, lower in Wisconsin than jn most
surrounding states. The NAIC study indicates that underwriting losses have been the primary,
although not exclusive, driving factor in rate increases experienced by physicians and other health
care providers. Others dispute whether rising inswrance premiums have been caused by rising
malpractice claims or payouts. The NAIC study also found that much of the medical malpractice
data reviewed for the report was "inconsistent, incomplete, difficult to obtain and even more
difficult to interpret.” The authors of the NAIC study agree with the conclusion in a 2003 GAO
study that "a lack of necessary data has hindered and continues to hinder the efforts of Congress,
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state regulators and others t(} careﬁxiiy analyze iim problem and thf: ef‘fectiveness of the solutions
- that have been frzed "

‘17, More than  two-thirds  of medzca} Hability msurers nattanwsde rcp{aried that
malpractice premiums seem fo be leveling off i in 2004, according to survey rcsults ﬁ"{}m the Medical
-Liability Monitor a pubhcatxon that has been pubhshmg news about maipracixce issues for 30 years.
According to the 2004 Medical Lmbzﬁz} Monitor survey, 15 percem; of firms respondmg o the 2004

" rate survey smd they expect Tates to increase &gmﬁcanﬂy in the next year whereas in 2063 83
percent of survey respondcn%s forecast sxgmﬁcant increases.

18. .+ However,’ malpractice rates are not leveling off everywhere ‘and the Medical
Linbility Monitor survey notes that some carriers are still reporting triple- -digit increases. Moreover,
_some physicians who are expemencmv smaller mcreases are still paying extremely high rates. In
states where physicians face sharp increases in their medica} hablhty premiums, some medical
facilities have shut down ‘some physicians are reluctant to perform high-risk procedures and early
physaclan retiremeitts’ are’ on the Tise, Accordsng to the’ Medical Liability Monitor survey, for the
" most part, doctors'in states with tort reforms tended to fare better w;th respect io maipractzce
premium increases than those in states without reforms.

19.  Wisconsin has implemented a number of tort reform measures to stabilize the
medical maipract&ce environment, including: (a) a statute of limitations,.in most cases, of three
years from ‘the mc;dent date or one year from the d;seovery ‘date; (b} a cap on_noneconomic
damages of $350,000 plus a cost—af living i increase, currently approxamately $432 S00; {c) lzrmts on
attorney cont;ngency fees; (d) mand*itory professional primary liability i insurance of $1 m:liaou per

“incident and'$3 mitlion per policy year; (e) periodic payment of damages (f) a mediation system ‘to P

'resoive dzsputes wnhout ht;gation (g} a contributory neghgence provision,. Whlch allows damages -

awardad to be’ dzmimshed in proportion to the amount of neghgencc attnbuted to the person
YECOVEring; (h) abolition of the collateral source rule which results in the adm:ssmn of evidence, in
an action to recover damages for medical malpractice, of any compensatmn for bodily imjury
received from sources other than the defendant to compensate the claimant forthe injury; and (i) the
provxsmn of unhmited excess Tability coverage. through the IPFCF. The other five states that show
no problem s;gns have also zmpiemented a vanety of tort reforms. ' Lo :

20. A number of cases have been filed n Wlsccmsm courts chaiiengmg the
constitutionality of the cap on noneconomic damages. In 2004, the Wisconsin Supreme Court
upheld the cap in a medical malpractice wrongful death case. In ear!y 2005, the Wisconsin
Supreme Court agreed to hear another case chaﬁengmg the cap, thxs fime mvolvmg an appeai froma
jury verdict that found a physm]an was neghgent in delivering a baby, causing deformities and some
paraiysas to the boy's arm. The IPFCF actuary has estimated that, 1f Wisconsin's cap_on
noneconomic damages were to be declared unconstitutional, the potential fund liabilities may be
mcreased by an estimated $§ 50 milli 1011 to SZOG million.

21, The American Medical ‘Association has Hsted Wisconsin as one of six states whose
medical Hability systéms are not in crisis or showing problem signs (the other five being California,
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Colorado, Indiana, Louisiana, and New Mexico).

22. As noted in an October, 2004, Wisconsin Legislative Audit Bureau (LAB) report,
the IPFCF 15 often cited as an important factor in Wisconsin's relatively stable environment for
health care providers, and the fund’s solid financial position provides flexibility to readily respond to

changes that may occur in the medical malpractice environment in the future. Although the [PFCF
conributes to the stable and predictable medical malpractice environment, the extent to which
transfemng money from the fund on a one-time basis may affect Wisconsin's stable medical
malpractice environment is difficult to estimate. The medical malpractice environment would stili
be predictable because the amount of the transfer is known, and the transfer is on a one-time basis,
so the fiscal effects could be calculated. However, if malpractice premiums significantly increase in
response, it could contribute to a destabilization of the medical maipréciice market in the state,

o Fund Integrity and Ac'tuar'i_al Reviews

23, Another issue regarding the proposed transfer of $179.4 million from the fund
involves taking a fiscally sound fund and makmg it less so in order to promote other public policy
considerations. The Governor's bill proposes to use $179.4 million from the IPFCF to substitute for
GPR ﬁmdmg that would otherwise be needed to support MA-eligible health care costs, and for
grants’ and loans for a variety of heaith care information technoiogy purposes.

24, According to the actuarial analysis submitted to the IPFCF actuarial comunittee by
Miliiman, Inc., as actuary for the fund, transferring $179.4 million would create a substantial fund
equity deficit. Ad{.’t:txonaily, if IPFCF moneys were transferred from the fund, the amount of future
investment income eammgs' available to offset the IPFCF's total estimated outstanding liabilities
~ would have to- be reestimated downward. “OCI'has received an estimate that, when decreased
investment earnings are factored in, a transfer of 51794 mzllz{m from the fund would equate o an
nnpac{ on the fund of more than £227 million.

' 25. Another issue involves the accuracy of actuarial estimates of total outstanding loss
liabilities for the IPFCF. The LAB October, 2004, audit of the IPFCF reiterated a suggestion that
OC¥ contract for an independent review of Milliman's methods and assumptions in estimating the
IPFCF's loss liabilities. LAB noted that an actuarial audit may be especially useful to the IPFCF
because of the long-term nature of medical malpractice claims, increased unpredictability resulting
from the find's coverage, and the significant effect actuarial analyses have on the fund's financial
decisions and operations. Additionally, LAB noted that some parties have been critical of the
IPFCF actuary for what those péz‘ties view as overly conservative estimates of IPFCF loss Habilities,
In fate February, 2005, OCI contracted with the firm of Tillinghast-Towers Perrin, a consulting
actuary with extensive experience in performing actuarial services related to medical malpractice.
Tillinghast-Towers Perrin will review the assumptions and methodologies used by Milliman, Inc.,
in estimating IPFCF loss liabilities, OCI expected to receive a written report fmm Tiiimghast~
Towers Perrin by the end of April, 2003, bit has yet to receive the report.

26. In the meantime, the administration retained Aon Risk Consultants (Aon) to provide
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an independent actuarial opinion of the IPFCF. In a eport dated April 4, 2005, Aon recommended
a net unpaid toss and loss adjustment expense calculation for the IPFCF from the fund's inception
'ihrough Septemher 30, 2004 of $387,987, 000, Aon compares ‘this with a Milliman recommendation
for a net unpaid | loss and loss’ adjustment ﬁxperxse provision thmugh June 30, 2004 of $666,497, OOD

'(Mll Imaﬁ has since revxsed th;s estimaie downward to S{iz{) 6{}3 {)OO based on data ihrough
_ September, 90{}4 ) Addrt;onaiiy, Aon recomended pro;ecied losses and }oss ad;uqmzent expenses
for the 2{384 05 f‘und year of $64,796, {}O{} for the IPFCF, which Aon com;}ares to the Milliman
recommendation of $80,111,000. (M;ihman ‘has’ smce rewsed th;s ‘estimate c%ownward to
$72, 966 O{JG based on data through Sepiembar 2004)

The net unpaid losses and loss adjustrneni expenses are part of the total liabilities for the
IPFCF. The ‘loss Tiabilities are the ‘amounts expected to be pald in the future for incidents of
malpractice that have aiready occurred; - Loss habxhtaes increase each year as, another year of
activity is added to the ulzxmate potent:al Eosses pmd Estzmaies ef unéxscoumed losses and loss
ad_;usi:ment expenses are: oﬁset by estimates of mvestment income to arrive at net unpald losses and
loss adjustment expenses. - The total hablhttes are’ subtracted from the t{)tal assets to arrive at. the
fund surplus. For examp!e to reflect the fund balance as of the end of fiscal year 2003-04, based on
data tiarough September, 2004 Milliman estzmate:d total IPFCF assets of $741 ,283, 000, reestzmaied
total IPFCF liabilities of $670 ?‘?3 ,000, and calcu]ateci a fund surphzs of $70,510; GO{} Undﬁr Aon's
recommendation for estimating net unpa!d loss and loss adjustment expenses as of Septembr::r 30,
2004 of $387,987,000, thﬁ: fund surpius at the end of fiscal year.; 2003-04 would be estimated to
exceed $303 million. - N _ : .

In amvmg at a recommendatmﬂ estxmatmg net unpazd iosses and loss adjustment e*cpmses

o :'.'ai a level: $232, 617 {)DO belaw that recommendgd by M;il;man (as zevzsed for data through

: szptembﬁr 2004); Acm used an 85 percent confidence percentlie ‘According to the Aon report, this
can be interpreted to mean that there is an 85 percent probability that actual liabilities will be below
the estimate, and a 15 percent probability that the actual liabilities will ultimately exceed the
estimate. - Aon estimates. that the Milliman’ recnmmendatzon ‘equates to.a confidence percentile
slightly below 99 percent for its recommendatzon for net unpaid losses and.loss adjustment expenses
of $666,496,494. as of June 30, 20{}4 which Wouid mean that- there ex1sis a99 perceﬁt pmbabxh‘fy
that actual habti;ties WIH be: below the as&mate :

The Aon rcport ssates that there are satuatmns where :t zs appropnaie to mamtam net unpaid
losses and loss adjustment expenses at conﬁdence levels in excess of 90 percent, mc}udmg (a)
when there is a limited or unreliable loss history; (b) when there is a likelihood of receiving several
mega—mﬂhon” dollar claims; and {c} where there is an inability to assess for shortfalls. After
acknowledging ii}at one or more Of ihese situations may. have appile:d in the eariy years of the
IPFCF's existence, Aon asserts that, g;ven the I?FCF*S 30-ye:ar loss h:story, the statutory limit on
- non-economic damages, and comparameiy high mandatory malpractice coverage levels ($1 million
per occurrence, $3 million per policy year), it would be reasonable and appropriate to maintain
liabilities at a 75 to 85 percent confidence level. Further, Aon notes that "in the unlikely event that
actual liability payments exceeded the 75% to 85% percentile, the Fund has the ability to make up
any shortfall through the annual assessment determination.”
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It is presumably on the basis of the Aon report that the administration asserted in
documentatien ‘accompanying its budget that "mdependem analysxs of the fund reserves indicate
that the habzhtxes have been overesnmaied and that revenues can be transferred without affecting
the fmanczai stahzhty and iongwterm v:abihty of the fund." Table 4 represents a balance sheet
through 2003-04 companng the IPFCF surplus projected by Milliman in its published report to the
IPFCF actuarial committee with its recalculated’ surplus based on data through September 30, 2004,
and the surplus projected by Aon based on data through September 30, 2004.

TABLE 5
IPFCF
Balance Sheet Through Fiscal Year 2003-04
G - Hindsight
- Fund Fipancial - . -Restatement Basad on
Siaiement _ Actuarial Studies (@ 9/30/04
As Published Milliman Aon

(1) Total Fund Assets © §741,283,000 $741,283,000 $741,283,000
{2} Fund Undlscoumad Unpaid Claim Ltablht!es 880,445,000 186,030,000 493,625.000%
(3) Offset for Investment Income T 213,948,000 -165,427,000 105,638,000
{4} Fund Discounted Unpaid Claim SR TR .
_ - Liabifities [{2) + (3)] . 666,497,000 620,603,000 387,987,000
.(5) Total Fund Liabilities . . o 716,667,000 670,773,000 438,157,000
(6) Fund Surplus [(1) - (5)] L 24,616,000 70,510,000 303,126,000

*ng'aid_c_iai_r;i: iaaénhstes as of 9/30/04 represent f;siimhtcs at :.%_;a' 85% éeﬁfidcné_e ;yerct_zmiic.

27. Milliman, Inc., an international consulting actuarial firm, has been the IPFCF
actuary since the fund's inception. - Milliman is one ofthe two largest actuarial firms in the country
in tefms of its medlca! maipractice Spcczaiiy area '

Mﬂhman has ncsted factors that makf; prﬁvzdmg actuanai estamates fer the IPFCF umqueiy
challengmg, including the fact that; {a) the fund provides coverage on an occurrence basis, entitling
a provider to coverage for claims filed for any acts of malpractice that occur during a year in which
the provider was assessed a fee, including claims that are filed subsequent to the IPFCF coverage
cancellation date; (b) the state capped noneconomic damages in 1995 at $350,000, indexed for
inflation; (c} the fund participates in relatively few malpractice cases due to the 31 million primary
insurance threshold imposed in 1997, giving the actuary a small statistical sample with which to
work; and {d) the fund provides unlimited coverage for economic damages. The statufory cap on
nopeconomic damages and the $1 million primary insurance threshold each has the effect of
reducing the fund's exposure; however, those two changes occurred 20 and 22 years into the fund's
history, respectively. Consequently, the current lability parameters have existed for fewer than 10
years, giving an-actuary a relatively brief period on which to base estimates of the individual and
combined effects of those changes. Milliman acknowledges that, in hindsight, its estimates appear
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conservatwe: in the wake of those changes, evidenced by 1ts reconunendatxens each year since 1997
to reduce the recommended reserves based on another year of the fuﬁds develepment However,
Mitliman contends that a conservative approach is warranted, given the relatively brief perzod in
‘winch the current system has existed. Arguably, Milliman's annual suggested changes to its earlier
recommendations for the fund's reserves, baseci on anoiher years hzstory, correct to some extent any
overly conservative prior esnmatss '

Although Milliman has not issued an official written response to the Aon report, Milliman
actuaries have discussed potential reasons for the significant differences in the firms' estimates of
the IPFCF surplus as of June 30, 2004. For example, Milliman notes that its projections differ from
Aon's related to the number of malpractice claims incurred but not yet reported, the length of time
during which those claims may still be reportec% for any given year, and the average payment per
claim. In short, Milliman projects a higher number of claims overall, predicts that claims'may be
reported for a- longer period relating toany particular year, and predicts that the fund will pay more
per claim. The firms" estimates for poteﬁtzal future loss and defense costs differ throughout all years
of the fund's existence, but differ most significantly for the years- 199{)‘91 through 2001-02, the
period during which the noneconomic damages cap was reinstated and the primary insurance
threshold was raised to Si million per occurrence. Milliman projects :.znpald claim liabilities of
$564,489,000 for those years, but Aon projects unpaid claim liabitities of $312, 866,000, accounting
for a difference of over $251 million. Although the firms' estimates of fotal: potential loss and
defense costs differ significantiy for the 12-year period from 1990-91 through 2001-02, their
estimates of the number of claims ‘incurred but not reported for any given year do not “differ
significantly. The significant difference in the total amount of unpaid claim liabilities projected by
the firms seems to stem from the fact that Milliman predicts that claims attributable to any given
year ma:y ‘be reported for a i{anger time after that year and wouid resuli in hagher payments from the
“fund. )

Additionally, Aon states that the scope of its study did not include an independent analysis
of appropriate assessment levels for the 2004-05 fund year. Milliman cautions that reliable
assessment revenue estimates are available for 2004-05, in the amount of $26.3 million. In its
report, Aon has recommended a projection for losses-and loss adjustment expenses’ for 2004-05 in
the amount of nearly $64.8 million (compared to ‘Mitliman's estimate of $72,966,000.) Thus,
although not necessary for Aon's projection of fund-equity as of September 30, 2004, data were
available to Aon indicating that fund equity in 2004-05 would be reduced by approximately $38.5
million, or the difference between Aon's projection for losses and the projected assessment
revenues. Moreover, in February, 2005, the IPFCF ‘board approved fees at a level estimated to
generate $18,400,000 in 2005-06, or 30 percent less than in 2004-05. Thus, by Milliman estimates,
when projected assessment revenue is balanced against projected lizbilities for fiscal years 2004-05
and 2005-06, the fund balance statement as of June 30, 2006 may show a $30 million deficit.

In the "Conditions and Limitations” section of its report, Aon states that its projections
"make no provision for the extraordinary future emergence of losses or types of losses not
sufficiently represented in the historical data, or which are not yet quantifiable.” Aon has based its
estimates and recommendation exclusively on empirical data regarding payments throughout the

Page 12 . Insurance and Health and Family Services (Paper #450)



fund's history. The largest single award in the fund's payment history has been approximately $18
million. By not providing for the possibility of an extraordinary future loss, Aon may have
underrepresented potential fund payments. Milliman, as the actuary hired to advise the IPFCF
Board, must attempt to account for extraordmary future emergence of losses in. its
recommendations. In its November 24, 2004 report to the IPFCF actuarial {:ommmee Miihman
notes that a coverage such as medscai maipractice with its extended reporting and seﬂlﬁmﬁ:m
patterns is especially difficult to estimate and that fact is ”compounded even further for the Fund,
given the nature of its coverage - unlimited excess liability protection over the primary carriers.”

The fact that catastrophic claims for economic damages have not yet occurred provides no
assurance that they will not, given the fund's limitless coverage of economic losses. Additionally,
Milliman states that these same factors that make IPFCF coverage difficult to estimate also prevent
Milliman from presenting its recommendations to the IPFCF Board in terms of "confidence
percentiles” as Aon does in its report. Rather than present a wvariety of projections at various
confidence percentiles, a practlce it considers incongruous and inappropriate given the nature of the
fund's coverage, Mxlhman presents its best estimate of liabilities fo the IPFCF Board.

Transfer of Funds

28 As noted above, based on the apalysis in the aftached Legislative Council
memorandum, the absence of such a GPR sum sufficient appropriation may make the
administration's proposal more vulnerable o a successful legal challenge. If the Committee adopts
the Governor's recommendation to transfer funds from the IPFCF fo the general fund, it could create
a GPR sum sufficient appropriation to pay any portion of a claim for damages arising out of the
rendering of health care services that the IPFCF is required fo pay but is unable to pay because of
msufﬁctent moneys.

29. Also, the majority of the ﬁmds in the IPFCF are not cash on hand anci would have to
be lquidated to receive a cash amount. The fund may realize a loss or gain on the liquidation. The
Committee could modify the Governor's proposal by including a provision that would require the
state to repay in the 2007-09 biennium, or over a longer period, any amount of funding transferred
from the IPFCF in 2005-07, including interest foregone and including losses resulting from
liquidation.

30.  Finally, the Committee could delete the provision from the bill in order to avoid a
potential legal challenge, to avoid any potential adverse effects to the medical maipractice
environment in Wisconsin, and to maintain the integrity of IPFCF's fund equity baiance.

ALTERNATIVES

1. Adopt the Governor's recommendation to transfer $169,703,400 in 2005-06 and
$9,714,000 in 2006-07 from the IPFCF to the health care quality improvement fund.

2. Modify the Governor's recommendation by creating a sum sufficient GPR
appropriation to pay any portion of a claim for damages arising out of the rendering of health care
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sefvic'ég,"tiﬁat'thé IP’FCFES .réqnir'ed to pay but is 'ﬁi}'able to pay becénise é’f insufficient moneys.

3.0 ’viodxfy t he Governor's recomendatzon fo require that the state repay from a GPR
sum suﬁ';cwm appropnaimn the amount transferzed from the IPFCF, umiudmg interest foregone
and losses resultmg from hqmdatmg IPFCF assets, at an mterest rate detenmned by the Wzsconsm
Sta{e Investment Beard ovar ihe feilowmg nmnber of years B

Cooas 2 years fmm ihe end of the 200&{)'?' b;enmum.
b, ' 4 Years fram the end ofithe 20{}3 {}‘2’ biennium.
©  6years from the end of the 20@5 07 b;enmm

4 De!ete theprov;sxon i

"Prepared by: Eric Ebersberger
'Attachments o '
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ATTACHMENT 1

Annual Provider Assessments’

Provider Tvpes 0 2000-01  2001-02  2002-03  2003-04 200405
Physiciah Class 1* . %1898 $1,538 1,461 1,534 1,227
Physician Class 2° L. 3606 ..2,769 2,630 2,276 2,209
Physician Class 3' _ 7877 6385 6,063 6,366 5,093
Physician Class 4° 11,388 9,231 8,766 9,204 7,363
Nm'sa Aneszhesi'ss o . 475 378 359 377 302
Hospxia - per Oc:cup:ed Bed R S T B3 . B8 92 74
) Nurszng Heme - per Occupied Bed FONT 22 35 Y AT [ 17 13
Empioyeas {)f a ?artnershap or Corporanon.' e o .
Nurse Practitioner .- . 475 . . 385 365 384 307
Advanced Nurse Practitioner . 664 . 538 511 537 430
Nugse Midwife . _ 4,176 .. 3,385 3214 3,375 2,700
Advanced Nurse Midwife _ 4,365 . 3,538 3,360 3,528 2,822
Advanced Practice Nurse Prescriber 664 538 511 537 430
Chiropractor - - 759 . . 615 . 584 614 491
Dentist _ .. 380 . . 308 292 307 256
Oral Surgeon S 2847 2308 2,192 . 2,301 1,841
Podiatrists -- Surgical e 8067 . 6,538 6209 6,520 5216
Optomerrist 0 U r380Lc 0 3087292 307 256

Physician Assistant IR " 380 - 308 282 307 236

' These rates: apply to pmmders ‘navmg Wxsconsm as thezr pnmary place of praci:ce Other rates apply to
prowders for whom Wisconsin is not their pnmafy place of practice. . -
* Includes family or general practice physzc;ans not perfermmg SUTEErY, zmd nutritionists.
* Includes family or general pract;ce physicians ?erfommo minor surgery, and ophthalmolog;sis
performmg surgery.

* Includes most types of surgeons, such as plastic, hand ger;eraE and orthopedsc

*Includes obstetric and neurelogical surgeons. :

Note: The listed assessments represeﬁt--ﬂJ‘FCF assessments only and do not include malpractice insurance

rates for coverage with limits of $1 million/$3 mitlie__ﬂ.: For example, in 2002 the average malpractice
insurance premium for general surgeons in Wisconsin was $17,433,
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Year

1975.76
1976-77
1977-78
1978-79
1979-80
1980-81
1681-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89

198990

1990-91
1991-92
1952-83
1993-94
1954.95
1995.96
1996-97
1997-98
1998-59
1999-00
2000-01
2601-02
2002-03
2003-04
2004-05

ATTACHMENT 2

Wisconsin Injured Patients and Families Compensation Fund

Policy Years 1975-76 through 2004-05

as of September 30, 2004
_ Number of .
Paid Indemnity Claims Paid Number of
Paid Incidents that for Incidents ~ Qutstanding
Indemnity Occurred in that Occurred - Claimsg
Fund Year* n Calendar inFund Year  in the Fund Year by Fund Year
Assessments Period as of /30/04 as of 9/30/04 a5 0f9/30/04
$3,037,000 S0 §5,713,000 16 0
3,056,000 0 4977,000 21 0
1,351,000 360,000 9,160,000 24 0
1,419,000 2,219,000 11,179,000 23 0
2,396,000 1,832,000 21,652,000 37 0
4,413,000 3,966,000 16,279,000 34 2
4,671,000 3,740,000 22,976,000 45 1
7,351,000 8,472,000 19,320,000 32 0
10,272,000 13,227,000 19,574,000 34 0
17,401,000 12,894,000 11,772,000 26 0
32,705,000 7,959,000 54,440,000 42 0
30,809,000 18,930,000 23,798,000 37 0
33,280,000 . 25,184,000 41,884,000 23 0
37,985,000 18,222,000 23,540,000 18 "0
43,279,000 22,366,000 25,796,000 24 0
43,800,000 41,631,000 29,455,000 20 2
42,199,000 26,056,000 38,402,000 19 1
46,188,000 44,961,000 = 30,394,000 21 0
51,200,000 18,537,000 51,121,000 21 1
55,542,000 48,066,000 31,718,000 32 1
50,535,000 40,045,000 15,450,000 13 3
58,703,000 23,680,000 16,233,000 14 3
50,363,000 25,625,000 8,671,000 5 ]
50,620,000 16,386,000 22,730,000 6 3
47,640,000 48,672,000 10,600,000 4 3
36,573,000 30,018,000 519,000 0 6
29,750,000 30,361,000 1,250,000 1 4
29,319,000 16,315,000 0 0 1
31,603,000 18,882,000 0 0 0
26.317.000 0 0 0 0
$883,777,000  S568.606000  $568603,000 592 32

* Fund Year is the policy period beginning July | and Ending the following June 30
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WISCONSIN LEGISLATIVE COUNCIL

TO:

FROM:

DATE:

Terry C. dnderson, Director
Laurg D. Rose, Deputy Director

BOB LANG, DIREC?OR, LEGISLATIVE FISCAL BUREAU
Laura%gs'e, Deputy Director
Injured Patients and Families Compensation Furid Issues =

April 26,2005 - -

This memorandum discusses the following:

L ]

.Th'e Governor's .budget pro;ﬁosai from the 2003-05 Legislative Session on the Patient

Compensation Fund (PCF).

2003. _W_i_scbns_ia Act 111, which relates to the purpose and integrity of the PCF, and changed o

.. the name of the PCF to the “Injured Patients and Families Compensation Fund” (IPFCF). .~

The Governor’s current budget proposal on the }IPFCF -

Issues reléﬁng-tc the Governor’s proposal. -

2003-05 Budget Proposel on the Patient Compensation Fund |

2003 Senate Bill 44, introduced by Goveror Doyle on ‘February 20, 2003, proposed the

following changes to the PCE: -

Created subch. VIII of ch. 655, the health care provider avajiabﬂ_ity and cost control fond,
The purposes of the fund were to assist in the education and training of health care providers;
ensure that Medical Assistance (MA) health care providers and providers for other health
care programs established by this state receive sufficient reimbursement rates to retain their
participation in the programs; and defray the cost of other health-related programs that the
Secretary of the Department of Health and Family Services (DHFS) determines are effective
in ensuring the availability of health care providers in this state, and controlling the cost of
health care services. - R

One East Main Street, Suite 461 = P.O. Box. 2336+ Madison, W1 53701-2536
(608) 266-1304 » Fax: (608) 266-3830 » Emailk: feg council@iesis stele wius

hitpfhveww Tegis state wias/e
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+  Funded the health care-availability andcost control fund with the transfer of $200,000,000 in
fiscal year 2003-04 from the PCF to the health care provider availability and cost contro}

* Established a sum-sufficient appropriation for the payment of any portion of a claim for
damages arising out of the rendering of heaith care services that the PCF is required to pay
under ch. 655 but that the PCF is unable to pay because of insufficient moneys.

. ?fdvi'd.ed. for the administration of the health care availability and cost control fund by the
State Investment Board. .. ' : Co

The Joint Committee on Finance removed the proposal from the budget bill.

20(:73405 Lég’iﬁ?&tiorizkelaﬁnﬁ to the Pm‘ient-’Cq}npensaz_‘fon Fund
In 'thé"QGGB»_{}S_ Légisiaﬁ?e Session, the Legislature passed Assembly Bill 487, which became
2003 Wisconsin Act 111.

2003 Wisconsin Act 111 does the following:

1. Changed the name of the PCF to the “Injmed Patients and Families Compensation Fund
@FCF.> e e e T -

2. Specified that the IPFCF is established to curb the nising costs of health care by financing part
of the liability incurred by health care providers asa result of medical malpractice claims and to ensure
thatpmperc}mmsaresausﬁed T O EPRE MRS S R SO P .

3. Specificd that the IPFCF, including any net worth of the IPECF, is held in “irevocable trust”
for the sole benefit of health care providers “participating in the fund™ and proper claimants. The Act
specified that any moneys in the IPFCF may not be used for any other purpose of the state. -

- Act iil'-i_ook effect onfanuary 8, 2{}04'. L i

2005-07 Budget Proposal on the Injured Patients and Families Compensation Fi und

In the 2005-07 Budget Bill (2005 Assembly Bill 100), Govemor Doyle proposes to transfer
$169,703,400 in 2003-06 and $9,714,000 in 2006-07 from the IPFCF to the health:care quality
improvement fund (HCQIF), which would be created in the bill. The HCQIF would ‘be a separate,
nonlapsible trust fund, that would consist of these transferred funds, as well as $130,000,000 from the
net proceeds of revenue obligation bonds backed by the state’s excise taxes on alcoholic beverage,
cigarette, and tobacco products; $250,000 annually from program revenues DHES collects from health
care providers; repayment of loans provided by the Health Care Quality and Patient Safety Board; and
unanticipated general fund revenues received in the 2005-07 biennium, in an amount determired by the
Department of Administration Secretary, that would otherwise be transferred to the budget stabilization
fund.

The Governer’s budget also proposes to create three segregated (SEG) revenue appropriations
from the HCQIF to support MA benefit costs, as follows: :



e

* Create a continuing appropriation, budgeted with $150,000,000 SEG in 2005-06 and
- $130,000,000 SEG in 2006-07 to support MA benefit costs.

» Create a sum sufficient appropriation, to. which unanticipated general fund revenues rece;ved in
the 2905 06 bmnmum as descmbed above, would be cred;teci :

+ Create an annual appropnatxon budoeted wzth $9 703 4{){) in 2005»96 and $9, ’?14 {}OO in 2006~
07, to provide payments for direct graduate medical education, a major managed care
supplernent, a pediatric services supplement, rural bespztal supp!emems and an essentiai access

_ caty hospztal suppk:memt . _

The bzli repeais the sum’ suﬁicwnt appropnatwn and, all of the stamtory references to - this
_ appropnatwn en June 30 20{}7 Ny - : . L

ﬁe cnrrent puzpose of the IPFCF is‘to curb tbe: nsmg costs Gf heai!.h care by ﬁnancmg pazi nf ihe
' habﬁxty incurred by health care providers as a result of medical malpractice claims and fo ensure that
proper claims are satisfied. The IPFCF provides excess medical malpractice coverage for medical
malpractzce claims that exceed the. pmvxder liability limits of $1,000,000 per claim and $3, 000,000 per
policy year in the' aggreoate Health care providers must obtain primary medical malpractice insurance
up'to the habxhty limits. The IPFCF is funded thmugh annual assessments. paid by providers:and
through" Investment income, Annual ‘asSessments are determined. based on actuarial estimates of the
PFCF’s loss Habilities. The State of Wisconsin Investment Board makes long-term investmeénts for the
IPFCF." As of June 30 2(}04 the Investment Board reported net assets of the fund to be approximately’
$695 600,000,

' puzpeses

. Ensmmg the ava.llabﬂxty of health care provzders in the state.

. Enablmg the depiayment of health care mformatmn systems tecimalogy for health care
o -quaizty, safety, and efﬁcwncy, as referenced in the sections of the bill that would. authorme
 the new Heahh Care Quahty and Paﬁent Safety Board io. make grants and Ioans o

e ':Depioymg heaith care mfﬂrmatzon systems tBCi‘lnDiOgY fOF heaith care quahty, safety, and.
- eﬁimency by the Board o '

Issues Relating to ProgaSal

The follomng summanzes some posszbie: issues that could be raised with respect to the
Govermnor's proposai to rename the IPFCF create addmonai purposes for the ﬁmd, and reallocate
moneys from the ﬁmd for these new purpeses '

1. Taking of Property Without Due Process of Law. Because 2003 Wlscoasm Act 111 states
that the IPFCF, inchiding any net worth of the IPFCF, is heId in “irrevocable trust” for the sole benefit

of health care providers participating in the fund and proper clmmants and the moneys may not be used
for any other purpose of the state, it is possfo}e that the proposal to reallocate moneys from the IPFCF to

The Govgmor s budget bzii expands the pm:pose of tbe EPFCF to mciude aﬂ of th& foliﬁmng new o
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the HCQIF created in the Governor’s budget bill may be considered to be a taking of property without
due process of law. RO htuian o s Mty : _

o The US. Constitution; Amendment Five, provides in part: “No person shall ... be deprived of
lite, liberty, or property, without due process of law; nor shall private property be taken for public use,
without just compensation.” - Article I, Section 13 of the Wisconsin Constitution provides: “The
property 6f no person shall be taken for public use without just compensation therefor,”

" In Wisconsin Professional Police dssociition Tne. v, Lightbourn, 243 Wis. 2d 512, 627 N.W.2d
807 (3. Ct. Wis. 2001), Justice Prosser set forth the initial steps in analyzing a taking claim’ whether a
private property interest exists, and whether the private property has been taken. If private property is
shown to-have beeri taken, the next steps ‘are to determine whether the. property is taken for.a valid
public use, and whether just compensation is provided therefore., Wisconsin Retired Teachers Assn. v.
Employee Trust Funds Bogrd, 207 Wis. 2d 1, S58N.W2d 83(1997). -0 o

- An accrued claim for medical malpractice is a property interest. dicher v. Wisconsin Patients
Compensation Fund, 237 Wis. 2d 99, at 143 (3. Ct.2000). An individual who receives a malpractice
award has‘a property right in having the claim paid by the IPFCF if it exceeds the limits for which the
liable health care provideris insured.” If the Assembly Bill 100 proposal were to result in jeopardizing
the payment of 4 claimant’s award by the IPFCF, it could be seen as a taking of property without due
process of law. The “taking™ claimis somewhat strengthened by the fact that the. sum. sufficient
appropration that was ‘included in the 2003-05 budget proposal to. ensure payment of claims is not
included in' Assembly Bill 100, -+ oo Lot R A

It might also be possible to asseri Zh.at_.pa;ﬁ;:_ipatin_g IPFCF providers, if required to pay higher -
fees as a result of the Assembly Bill 100 proposal, had their property taken because they did not agree to -

 fund the HCQIF, as created in Assembly Bill 100, with their IPFCF fees

On the other hand, it could be argued that the cash reserves mthe IPFCF sare not private
property. In Great Lakes Higher Education Corporation v. U.S. Department of Eduration, B11F. 2410

(7" Cir. 1990), the cash reserves of the Great Lakes Higher Edueation Corporation (GLHEC), a private,

nonprofit; corporation providing student loan guarantees, were found not to be “private property”for the

purposes of the Fifth Amendment 1o the U.S. Constitution. S11°F. 2d 10 at 14. 1In that case, the U.S.
Department of Education (DOE), after amendments to the statutes govemning the agreements between
student loan guarantee agencies such as GLHEC and DOE, recouped cash reserves from these agencies
that it determined were excessive. The court said this recoupment of reserves was not a taking:

The purpose and legal structure of Great Lakes places it in that borderline
between the wholly public and wholly private instrumentality. The,
extensive federal regulation of the agency suggests its_highly public
nature'. ... Inessence, Great Lakes is an intermediary between the United
States and the lender of the student Joan. The United States is the loan
guarantor of last resort. Great Lakes assists the United_ States. in
performing that function. It cannot be compelled to perform that function,
1ot can it insist that its compensation for that service be irrevocably fixed.
We, therefore, conclude that the reserve fund excess is.not “private
property” for purposes of the Fifth Amendment. 911 F. 2d 10, at 13-14.
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If a court were to determine that private property interests exist in the IPFCF for claimants or
payors, the next question is whether: (1) the proposal in Assembiy Bill 100 to create a new fund in ch.
655 and transfer approximately $180,000,000 from the [PFCF reserves jeopardlzes the payment of any
accrued claims under the IPFCF; or (2) the. proposal will result in an‘increase in IFF CF provxder fees
and 1’nase fees are !ak&n fora use not comemplated by ch. 655 -

Severai Wlsconsm Supreme Court cases exammed t:ansfe:r Qf funcis from szate tmst funds to
other funds. A recent case, Wisconsin Professional Police Association, supra, held that legislation
which authorized the transfer of funds from the one account in the Wisconsin Retirement System (the
transaction amortization account or TAA) to the reserves and accounts in-the fixed trust, which resulted
in more beneﬁts to some classes of ﬁmd partlclpants over others did not constitute a takzng

-+ - Another transfer at issue in Wzsconsm Proﬁssmnai Palzce Assoc:armn mvcived a dlstnbutjon of
$200,000,000 from the empioyer reserve to employers as a. credit for employers against- unfinded
liabilities.. " The conrt stated that this was not aa unconstztuhonai takmg of property, nor:was it an
unconsnmtional ﬁnpaxrment Gf contract o :

The size of the employer Ieserve balance dﬁes not increase of i any way
determine the confractual benefit to be received by participants.. At best,
the balance in the employer reserve ray haxghten the possibility of an
increase in the formula multiplier ‘or the benefit caps in a firture vote by
“the state 1egxsiature No ozpe in this htigau{m suggests that Act. 11
“abrogates the statuwry ané C(}nstlmtlonal obhgatlon of cmpioyers to fulfill
bf:neﬁt ‘commitments to participants. These “benefits accrued” for
“service rendered” are the essence of the property..right. en}oyed by
-pam(:}pants _There is no. taking of property or. mapaz:rment of! coniract
" when everyone conccdes ihat accmed beneﬁts must: be pa:d 243 W!S
ad 512 at 602-603. — -

Other cases have found ‘an unconstitutional takmg upon a transfer ﬁom vested rehrcment ﬁmds
In Association of State Prosecutors v. Milwaukee. Coun{y, 199 Wis. 2d.549 {S Ct. ' Wis. 1996), the court
determined that it was an tnconstitutional takmg to give retirernent service credits to-district attorneys.
transferred from the Milwaukee County system to the state system and fund the transferred ‘credits by
transferring moneys out of the county pension fund, instead of paying for t}m credits vath state moneys

An unconstitutional taking was also found in Wzscunsm Retzred Te:achers Assacu:mon Inc. ».
ETF Board, 207 Wis2d'1 (S. Ct. Wis. 1997). 'In that case, a transfer from the retirement fund was
authorized by the passage of a law that superseded the role of the ETF in makmg such transfers: In that
case, 25% of annuitants received a special investment performance dividend as part of a $230 million
distribution from the TAA, while 75% of annuitants received no dividend. - This distribution violated
many of the statutory provisions in ch. 40, and superseded the stamtory role of the Emp&oyee Trust Fund
in making these chstnbutmns . -

2. Impairment of Contract.” The proposal to reallocate moneys fmm the I?FCF to the HCQ{F
created in the Governor’s budget bill may be considered to coastitute an impairment of contract. If the
IPFCF is contractually lumited to paymg part of health care provider habdzty for medical malpractice
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claims to further the purpose of curbing the rising costs of health carc by financing part of the liability,
then using the funds for unrelated purposes could be deemed an impairment of contract.

. - Agticle ], Section 10 of the US. Constitution provides, in part, as follows: ‘“No state shall;,.pass
any...law impairing the obligations of contracts..).” Aricle I, Section 12 of the Wisconsin Constitution,
provides, in part, as follows: “No bil] of attainder, ex post facto law, nor any law impairing the
obligation of contracts, shall ever be passed...” e :

= - The Wisconsin Supreme Court, in Wisconsin Professional Police Association, supra, stated that
it. usually. follows a ‘three-step methedology developed by the U.S. Supreme Court in analyzing
impairment of .contract claims: first, to inguire whether the challenged statute has operated as a
substantial impairment of a confractual relationship; second, if the legislation is found to ‘substantially
impair a contractual relationship, whether there exists a significant and legitimate public purpose behind -

“the legislation; and third, if such a public purpose exists, whether the challenged legisiation is: based

‘npon’ reasonable conditions and ' is ‘of 'a “character appropriate to the public purpose . justifying the
legislation’s adoption. Wisconsin Professional Police Association, 234 Wis. 2d 512, at 593-594.

In this case, health care providers required to. participate in the IPFCF could possibly claim a
contractual relationship with the state through the IPFCF: in retumn for payment of the mandated fees,
the participating providers receive malpractice coverage for claims which exceed the amounts covered
by their private malpractice ‘insurance policies. If the Governor and the Legislature created a new
purpose for ch. 655 after the ‘establishment of the initial contractual relationship, these providers could

assert that they did not agree to have their fees used for this broader statutory purpose.

If this proposal were to be ‘enacted into law and subsequently challenged in_court, the court
would first analyze whether this change in the purpose of ch. 655 operated as a significant impaisment of -
- contract. . In Great Lakes Higher Education Corporation v. U5, Department of Education, sypra, the
court found no impairment of contract when the agreement between GLHEC and the U.S. DOE was
altered by statutory amendments to permit the recoupment of cash reserves. However, in that case, the
original enabling legislation specifically stated that GLHEC agreed to conform both to the existing: -
federal statutés ‘and regulations ‘and to new obligations that Congress or. the Secretary of Education
might impose ia 'the future. ‘GLHEC consented to these terms in the insurance program agrecment. 911
F.2d 10,8112, TR o ) . RN

In this case, the statutes govemning the IPFCF do not mention that the health care providers
participating in‘the TPRFCF ‘agree to be bound by new obligations that the Legislature might impose on
the fund in the future: Of course, the Legislature is free to.amend the purpose of the IPFCF at any time,
However, it could be questioned whether reserves that were established under current law, especially
those that have accrued since the law was changed under 2003 Act 111, may be bound by the new
purposes proposed in Assembly Bill 100, :

If a court found an impairment of contract, a court would then examine whether there is a
significant and legitimate public purpose behind the legislation that allegedly pave rise to the
impairment. - The proponents would likely assert that using IPFCF reserves to supplement Medical -
Assistance costs essential to maintaining the participation of health care providers in the Medical
Assistance program and to ensuring the availability of health care providers to serve low-income persons
in this state. Alternatively, if the transfer of funds were to somehow result in an unacceptable fee
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increase for participating providers that resulted in lessening the supply of providers, it could be argued
that the proposal does not serve a significant and legitimate public purpose. However, it is beyond the
scope of this memorandum to speculate on the effect of the proposal on IPFCF fees.

Finally, if an impairment of contract was found, but was justified by a legitimate public purpose,
a court would examine whether the legislation is based upon reasonable conditions and is of a character
appropriate to the public purpose justifying the legislation’s adoption. It might also examine whether it
is reasonable and appropriate to require mandatory IPFCF participants to supplement Medical
Assistance costs with their fees, as well as funding the other purposes established under the HCQIP.

If you have any questions on the issues raised in this meinoi'ﬁndum, please contact me directly at
the Legislative Council staff offices. My telephone number is 266-9791.
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